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TIMTED STATES DISTRIqT COURT
FOR THE DISTRICT OF COLI.'MBIA

ANACOSTIA WATERSHED SOCIETy, et al.
Plaintiffs

v.

DISTRICT OF COLUMBIA WATER AND
SEWER AUTHORITY, et aL

and

Civ. Action No. 1:fi)CV00l&3TFH

THE UMTED STATES
Plaintiff

Y.

DISTRICT OF COLUMBIA WATERAI\TD
SEWERAUTHORITY

and

THE DISTRICT OF COLUMBIA.,

Defendan8.

Civ. Action No. 1:02-02511 (fFIl)

MOTION TO ENTER CONSENT DECREE

The United States respectfully nroves to enter this second conscnt decrec

("Consent Decree') lodged in the above-captioned consolidated actions on.December l6,ZW4.

The consent decree is uncontestcd: the only commeirts received during the public comment

period wcre fiom thc Citizen Plaintiffs in this case, who supported prompt entry of the Consenl

Decrce. Accordingly, for the reasons set forth in its Memorandum in Support of this Motion"

the United States respectfully requests that the Court approve and enter the Conscnt Decr€€. .

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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)
)
)

ATTACHMENT I
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I

R€sp€ctfu lly submittcd,

TI{OMAS L. SA}ISONETTI
Assigant Attorncy Cranffil
Environment and Natural Recourccs Divirion
U"S.Dqamer-rtof Jurtiee

Scnior Attornoy
Entrironme,ntal Enforcement Scction
Enviroament and Xatural Resourcd Division
Ben Frar*lin Station
P.0. Box 761I
U.S. Deparnnent of Justicc
Washington, DC 20044
Tcl.: (202) 5l/t-5258

Assistant Unitd Statcr Attcncy

Assistar$ Unitcd Statcs Attorrlsy
Judiciary C€ntcr Buildittg; Civil Divisist
555 4Or Str€st, N.W.
ril/ashington, D.C. 20530
(202) sl4-7143
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OF COUNSEL

Yvette Roundtrec
Senior Assistant Regional Counscl
EPA Region Itr
1650 Arch Stneet
Philadelphia, PA. 19103

Sushila Nanda
Oflice of Enforcernent and Compliance Assurance
Mail Code 2243A
Environmental Protection Agcncy
l2th Steet and Pennsylvania Avenue, N.W.
Washington, D.C. 20460
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANACOSTIA WATERSIIED SOCIETY, Gt sL
Plaintiffs Civ. Actlon No. l:00CV00f$Ttr'tt

Y.

DISTRICT OF COLUMBIA WATER AND
SEWER AUTHORITY, ct lL

and

THE UNITED STATES
Plaintiff

v.

DISTRICT OF COLT]MBIA WATER ANT)
SEWERAUTHORITY

end

THE DISTRICT OF COLUMBIA!

Defendants.

Civ. Action No l:02-02511 finD

MEMORANDT'M IN SUPPORT OF
FroTroN To ENTDR CON$Er\I pECREE

Th€'United Stat€s respcctfully movce to cnter this 6@td con$6rt dogr€

('tonsent Decre') lodged in thc above-captionod actions, which arc consolidatd on Deccrnbcr

16, 20e1. This Consert Dccre is ttlo {insl piec in thc ccttlc,rrcnt proc*c, rceotving all of thc

United Statbs' outstanding claima in this rction. It brings to en crd thc fivc pare of litigotiur

and negotiation ovcr discharges of untneatd sclrage, floatable, ard ottrcr pollutants from the

combincd sEwer in the District of Columbia, ard lsts forth a long+crnr ftenrcwork mfu which

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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the United States, the District of Columbi4 and the District of Columbia Water and Sewel

Authority ("WASA') will operate during WASA's implementation ofits long Term Confiol

Plan ('Plan" o: "LTCP';.|

Notice of the Consent Decree was publishod in the Federal Regqtelon January 5,

2005, g 70 Fed Reg 917-918, and a 30-day public comment period followed. 
'The 

Unitd

States only received one comment, from the Citizen Plaintiffs in this action, which supportod

entry of the Consent Decree. The United States accordingly moves for entry of the Consent

Decree, which is fair, reasonable, and in the public interest.

lace the CSO controls that it

selected in its LTCP, purcuant to abinding,2Gparschedule. These contols include

constuction of new pump stations on the Anacostia and Potomac Rivers, and constnrction of

massive underground tunne:ls to hold up to 193 million galloru of wastewatcr and stormnlatd

during rainstorms and wet weather events. WASA projects thc Eost of the controls to b€ $1.265

billion in year 2@l doltars. WASA's modeling indicates that the LTCP controls will reduce

CSO discharges from the existing roughly 2.5 biltiongallons pe.r ev€rage annual par, to 138

million gallons Per averag€ annual 1aar. Consent Decree, Attachment I (Iong Term Contol

Plan), Table ES-3, pg. ES-12.

The Unitea States respectfully requests expeditious entry of this uncontcstd

Consent Decree. The parties agree that work to achieve the long-term reductions in CSO

discharges into the Anacostia and Potomac Rivers and Rock Crcek should no longerbe delayd.

I The decree is signed by the United States, the District of Columbi4 and ttre District of
Columbia Waterand Sewer Authority (*WASA-). Citizen Plaintiffs are not signatorics.

-2 -
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WASA, the District of Crilumbiq and the Unitcd StetT consciously eliminatcd contcstcd or

contoversial issues from the judicial litigation, by stipulation or by hansferring thcm to the

administrative permitting function" so that the consent decree and settlement could bc complctod.

Accordingly, the proposed Consen OT* reflocls a shaightfonnard and uncontcstcd settlemeirt

which thc Court can enter promptly.

I. keal Standard of Rbview of Settlematg:

the standard of rcview ofa consent decrm under thc Clean Watcr Act and to

which the government is a party is whether the settlement is fair, reasonable, and consistcnt with

public policy. Because ttre pa*ies ard ttre general public bcnefit fiom the conscrvation of

resourcesresulting fiom voluntary settlements, courts favor civil settlemcnts. Citizens fof a

Better Env't v. Gorsuch. 718 F.2d I I17, I 126 (D.C. Cir. 1983). Thc policy of favoring conscnt

dT hes pprticrrlar forcc whore a'govcnrmcrd rctr eonsritd b ttl€ prscti{m of tlre p*lb

interst has pullcd the laboring oar in constnrcting thc prcposd settlcm€nt." United Statcs v.

Cannons Eng'g Corp.. 899 F.2d 7g,84(lr Cir. 1990).

"The function of the reviewing court is not to substitute its judgmcnt for that of

the partics to thc dcree, but to assur€ its€lf ttrat thc tcrms of thc dere ane fair and adoquatc ard

$€ not unlawful, ulasonaUle, or agafurt pubtic policy." United Stnt* v gistrict of Columbia

933 F. Supp. 4?,4&7 (D.D.C. 1996[Judge Hogan), and citations ttrc,rein. hgjjrg

Databank Antitrust Litigation. 205 F.R.D. 408, 4l I (D.D.C. 2002[in class gction, court

approving r scttlement 'tnust decidc whether it ie fair, rcasombte and adcquatc under thc

circumstanccs and whether the intcrc$s of the class as a whole are bctter scrved if litig*ion is

reofved by the settlenrsrt rather than pursuod'); Thomas v AtbridrL 139 F.3d 227,231 (D.C.

-3-
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Cir. 1998) (in class action, dishict court must lind settlement is fair, adqquate and reasonable and

is not the product of collusion between the panies).

tr. Pr,ocedural History:

This case involves discharges from WASA's combincd sew€r into the Anacostia

and Potomac Rivers and into Rock Creek. The combined sewer in the District of Columbia

captures both wastewater and stormwater and serves approximately one-third of the District. Thc

combined sewer conveys its contents to the Blue Plains Treatment Plant for treatment whcn

capacity allows, but it has 59 permitted outfalls that discharge untreated sewage and other

pollutants into local rivers when the'capacity of the sew€r is exceeded

In Febnrary, 2000, a number of e,nvironmental groups f'Citizen Plaintiffs'{) fild

suit against WAS,\ alleging that its combined seweroverflows ("CSOs') violared the Clern

Water Act, Settleinent negotiations continued for several years but werc nst succcssful. In

December,2002, the United States on behalf ofthe Environmental Protection Agency also filcd

suit, asserting three claims.s

t These plaintiffs consist of the Anacostia Watershd Society, a local environmental grory
devoted to improving the Anacostia Rive:, Friends of the Earth, the Sierra Club, the Kingman
Park Civic Association, the American Canoe Association, and an individual plaintiff.

! Two of the Uniled States' claims were similar to those brought by the Citizctr Plaintiflb*
Firsg the United States alleged that WASA was discharging &om its combind sewer in violation
of the water quality standards of the District of Cslumbia. Second, it alleged that WASA had
failed to implement the Ninc Minimrnn Controls that were requircd by its NPDES permit and by
the 1994 EPA CSO Policy,59 Fed" Reg. 18688 (Apnl l% 1994). The Nine Minimum Controls
typically are measures that enhance public notification of CSO events and bring the'existing
systern up to its full functioning and capacity. In ge,neral, they can be implemented relatively
expeditiously and not all of them require extensive capital expenditurres. In addition, the United
States allcged thar WASA had faited to properly op€rate and maintain its combincd sewer
system. The complaint sought civil penalties and injunctive relief.

-4 -
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The United.States also sued the District of Columbia f'District') as a defcndant.

Section 309(e) ofthe Clean Wtter Act, 33 U.S.C. g l3l9(e), mandatcs that the state be joind

when the defendant is a municipatity, and the Act defines the District as a statc. Soe. 33 U.S.C. $

1362(3). It also sued the Distict pursuant to Fed. R Civ. P. 19 as an interested party who

should be joined if feasiblc. The United Statcs' qes€ was dorsolidated with the Citizen plaintifps

action.

The partics, although at firs unable to complete a global settlcm€nq attemptd to

narrow thc issucs to be litigatcd, First, after thc United States filed the complaint, WASA

exprmsed interest in signing a partial consent decree to resolvc certain claims, which all the

parties signed and the Court entercd in October, 2@3. That partial conscnt decree resolvd thc

United States' second claim, alleging WASA's failure to implernent the Nine Minimgp

Con&pls, ard thc Citizon Plaintift' similar claim. It requird implmrcntation of ryccific

msasurcs to satis$ the requirement in WASA's permit and thc 1994 FpA CSO policy tlrat

WASA implement the Nine Minimum Controls. It also obligatod WASA to pay a civit p€nalty

of $250'0@; to design and construct a Supplemcntal Environmc,ntal Projwt worttr $1.7 millbn;

ard to fund $300,0m of citizcn projecls known as "grcen roofs'that would be performd by the

Chcsapeake Bay Foundation.

In April, 2004, tle Court set trial for July 18, 2005, with intcrim dcadlincs for

fact discovcry, expert reports and discovery, md for briefing of ccrtain legal isucs. A.ctivc

litigation commenced.

The parties nonethelqs continucd to narrow thc issues for hial. Thc Court

cntcred a stipulation in April,2@4, purcuant to which WASA agrced not to contcst its liability,

-5 -
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and the United States agred not to pursue its claim for additional civil pe,nalties, among othcr

things. Stipulation, Docket No. 66. In a proposed order enterd bythe Court, the parties agd

that issues related ro the District's water quality standards and the interpretation of Section

402(q) of the Act, 33 U.S.C. $ 1342(C), woutd be rernoved from the litigation, and addressed in

EPA's permitting process. September 22,z}O4,Agreed Revised Case Scheduling Order, Docket

No.88.

The United States and the Citizen Plaintiffs did not contest the CSO conhols that

WASA selected in its LTCP, so the scope and nature of the injunctive relief was noiat issuc.

Thus, the main issue to be resolved at trial in the consolidated actions would be the tength of the

schedule for implernentation of the selected controls. The District of Columbia, 
'WASA, 

and thc

United States ultimately resolved that issue through negotiations, and the resulting agreement is

set forth in thc Consent Decre.

III. The Settlement and Consent Decrec:

The Consent Decree contains a relatively straightforward agreem€nt on a

coristruction schedule. Many of the legal and procedural provisions are similar to tlrooe

contained in the October, 2003, Partial Consent Decrec previously enterod by thc Court and are

standard terms in fi:deral Clean Water Act settlemeirts. A few aspccts ofthe settlEment are

summarized below.

A. WASA'gLpne Term Cpntrol plan.

In August, 2wz,wAsA submitled to EpA a final LTcp. sgE consent

Decree Attachment l. A major component of the Plan is the consfitrction of underground tunncls

to hold the contents of the combined sew€r during wet weather, and consbuction of pumps to

-6 -
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gradually bring the sewage, wastorrater, and stormwatpr from the tunnels back into the combined

sewer for conveyance to the heatrnent plant for treamLnt, as capacity allows. The tunncls will

hold a total of 193 million gallons orrce conshrcted. The LTCP also provides br some limitcd :

separation of the combined sewer into separatc sanitary and stormwatcr sewers in spccific arcar

within the District of Columbia When the tunnels are constructed, WASA will close offa

number of CSO Outfalls, in areas near boathouses, along the Georgctown waterfront, and othcr

areas. Other LTCP elements include low-impact development retrofit; regulator improvemeirte;

and improvements to the excess flow treatnent facilities at the Blue Plains heatme,nt plant. Sg

Consent Decree Attac-lment I (LTCP), Section 13 (Recommended Control Plan).

The United States, with thc assistancc of outside litigation experts and in-houcc

engincering experts at EPA has rcviewed thc scleted conhols and finds them reasonable. Ottrcr

municipalitis have used undergmud storage tunnds to addrcsa their CSO diwlurgcc md s

there is expcriencc with and acce,ptarce of the technology.

Once the selected contlols are corlstrlrcted end opcrating; WASA pmjects

significant reductions in the volume and frcqucncy of CSO overllows. An area of particulrr

concem is the Anacostia River, which receivec the brunt of thc CSO discharges but is least abli

to absorb the pollutanB associatd with thcm due to its small volum€, stuggistr current, and thc

tidat effect, which bottles the pollution up in thc fuiacostia for cxtcndd periods, WASA

m of tunncls and othr he fuiacostirprojets that its sptcm of tunncls and other controls will reduce CSO dischargcs to t-- -

from ?5 times pcr average annual par to 2 times pcr ),Ear, and ttp volume from 1,485 million

gellons p€r averagc annual )rcar to 54 million.

Sincc EPA, not a state pcrmitting agerrcy, issues thc NPDES pcmdt for WAS&

- 7 -
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the permit defines what limits WASA will need to meet upon completion of the LTCp.a The

Consent Decree cannot terminate without a showing from WASA that it has achieved and

maintained compliance with the applicable ellluent limitations in its permit. &, Section XXVI

(Termination), n 1080).

B. The Schedule:

The Consent Decree simply lists thevarious projects selected in WASA's

Recommended Control Plan, Section 13 of the LTCP, and sets forth trvo interim deadlines and a

final deadline for each project. 'These deadlines are subject to stipulated penalties if WASA fails

to meet them.

, 
WASA is required to complete the upgrades to the Blue Plains Treatnent Plant so

'that 
it can better handle excess, or wet weather, flows, in eleven years. kr recognition of the

sensitivity of the Anacostia River; the fimi segment of the Anacostie s),rstsm of tunncls is rcquired

to be completed and put into operation in thirteen years. The decrce requires that all other

projects, including the balance of the Anacostia tunncl Elste,m, a tunnel in PineyBranch and

Rock Creek, and the Potomac s)4stem of tunnels, be compreted in 20 years.

In thc dccre, WASA stipulates ttrat th€ 20 par schedule for implementation of

the selected controls is "feasible and equitable, based o:t current information, assumptions and

financial and other projections." S@tion Vtr" t 33. The schedule contained in the Conse,nt

Decree assumes no federal funding forthe CSO contols. In the event WASA obtains federal

funding sufficient to accelerate the schedule, it is allowed to do so under the Consent Decree

r The parties con€ctly anticipated that the limits or standards that the selected congols
must meet might be appealed or challenged, al least in part Therefore the limits arc found in the
permit" so that the consent decree could be entered without chillenge.

-8 -
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without making any changes to its terms. The twentyyear schedute is at the outer limits of whct

EPA can appKtve but is appropriate hel'e and avoids the additional delay of litigation ard thc

appeals process.

C. Modification:

Section VII sets forth the provisions related to modification of thc Conscnt

De$ee, and provides, injerglig that "the schedule and/orthe Selected CSO Connols in Swtion

VI may be modified based on A significant change in the information currently availablc ts

WASA or WASA'S current assumptions orprojections, whetheror not such a change is

anticipated, that renders the Consent Decree no longer feasible and equitable." Consent Decr@,

Section VII,1 34. Thc Dccree also sets fort]r the procedural requirernents formatcrial

modifications of the Selected Controls or the schedule in Setion XXII, which is similar to thc

modification section in tho Partid ConsGffi Dccruc. Thc Conscnt Decroe requircs WASAto

continue its implementatio4 of the selected conbols- i.e., the work rcquired under the Dosrw -

during the pendency of any modification rcqud, unlcss the partics othswisc 4grcc. Conscnt

Deercc, Soction VII, ? 34.

V. The Settlement is Fair. Reasonable. and Consistent witr the Clean Water Act:

Tho Conscnt Decrec satisfiw thc lcgal standad is rpt contctcd, and shuld bc

ent€r€d otpditiously. First, the scttlcrnclrt is fair. Fairness consists of both p,r,ocduml ard

zubstantive fairncss. Procedural fairness oonccms thc negotiations proceq i.e.. whcthcr it was

open ard at arms-length. United State v. BP Exploration & Oil Co. 167 F. Sr.pp. 2d 104j, l05l

(N.D. Ind. 2001) (citing Cannons. 899 F.2d at 86). To daermine whether a proposed settlenrcnt

is substantivcly fair, courts look to frctors such as ttrc shcngths of the plaintifPs casc vcrsus the

-9 -
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amount of the settlement offer, the likely complexity, length and expense of litigation, the

amount of opposition to the settlement, the opinion of competent counsel, the stage of the

proceeding, and the amount of discovery undertaken. Great N,eck Capital Appreciation hrv.

Partnership v. Pricewaterhouse Qoopers. 212 F.R.D. 4OO,4OI(E.D. Wis. 20A2);BP Exptoration.

supra- 167 F. Supp.2d at 1051-52.

The docket in this matter clearly shows that the parties had adverse interests that

they were litigating vigorously. Negotiations were at arms-length. EPA and WASA are v€ry

sophisticated stakeholders in matters involving the CSO Policy. WASA was repres€ntgd by *:

outside firm with expertise in representing municipal defendants in similar Clean WaterAct

cases. The District had its own regulatory and financial interests, as well as plans to develop the

Anacostia Waterfront, and was represented by experienced counsel fiom thc Office of thc

AttorneyGeneral forthe District of Columbia. lrdeed, the involvement ofhigh lorel offrgia,ll

from the Distict in the final round ofnegotiations over thE fall was critical to the successful

completion of the negotiations

Moreover, the outcome is substantively fair. The financial burden on the

residents of the District argued for a longer schedule. The public health, environmc,ntal ard

aesthetic problerns rcsulting from the frequsnt discharges of untrcated scwagc and other

pollutants near boathouscs and public parks argued for a shorter schedule, as did the District's

plans for development (including construction of a $400 million baseball stadium) along thc

fuiacostia waterfront. The governments were able to balance the competing intercsts

appropriately and fulfrll their govemmental responsibilities. Ttre issues were all vetted during

the litigation and negotiations, resulting in the 2&par schedule and provisions for modification

- l0 -



Case 1:00-cv-00183-TFH Document9S Fifed 03/042445 Page 14 of 16

ofthe decree described above.

The settlement is reasonable. Althoughithe 20 par schedulc for implementation

of the selwted conhols in thc LTCP s€ems long, it is more palatable whcn one considers thc

project costs of nearly $1.4 billion in today's dollars, which is assumed in the scttlement to be

funded solely by WASA. The schedule is feasiblc and equitable for WASA to meet, banirrg

significant diffrculties dwing its implementation.

' The only comment recejved was from the Citizen Plaintiffs in this consolidalcd

action. (Attached as Exhibit I to this Motion) The comment expressed support for entryof

the decrec. Citizens would prefer a shorter schedule than the 70 yearschcdule contained in thc

Decree, but stated that the priority is to get the implementarion process ,*"4 to address this

major environmental problem. They concludc that'the proposed consent decrce is a major stcp

forward- and they support cntry Et thc earlie* possiblc date. Thc United Statee agrecr with tre

comments of the Citizen PlaintifB.

Finally, the settlcmcnt as a wholc is lawfirl and advances the goals of the Clcan

rffater Act and EPA's CSO Policy,l*"*. it promises to reduce a long-standing environmorul

and public health pmblcm: if the tunnels pcrform as WASA represents, thc dischargcs of

unbeated sewager the debris politely lnown as "floatables,- and other pollutants will be

dramatically redud. A conssnsus exisg among the parties to this litigation that the Conssrt

Decree should be entered. Therefore, prompt cnfybythe Court is ap,p'ropriarc.

-  l t  -
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CONCLUSION

The United States respectfully requests that the Court apprcve and enter thc

consent decree by signing on the signature block provided at page 54.

Reqpectfully submitted, ,

THOMAS L. SANSONETTI
Assistant Attorney Ge,lreral
Environment and Natural Resources Division
U.S. Deparrnent of Justice

By: No,n ,  f ! '  t  lncr>
NANCY?LICKINGER I

Senior Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
Ben Franklin Station
P.0. Box 761I
U.S. Departnent of Justice
Washington,DC 20044
Tel.: (202) 5r+5258

Assistant United States Attorney

Aesistant Unit€d States Attorncy
Judiciary Center Building Civil Dvision
555 4th Street, N.W.
Washington, D.C.20530
(202) sr+7r43
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OF COUNSEL

Yvette Roundtnee
Senior Assistant Regional Counscl
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Office of Enforcement and Compliance Assurrcc
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